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Realizing Ledbetter's Dream With DIY Sensibility'
Jessi Leigh Swenson*
"I had in mind that I should be paid - should have been paid."
Elsie Parrish, Plaintiff in West Coast Hotel Co. v. Parrish(1937).2
"My case is over. I will never receive the pay I deserve. But there will be a far richer
reward if we secure fair pay. For our children and grandchildren, so that no one will ever
again experience the discrimination that I did."
(2007),
Lilly Ledbetter, Plaintiff in Ledbetter v. Goodyear
3
at the 2008 Democratic National Convention

I. INTRODUCTION
One week into his presidency, Barack Obama signed the Lilly
Ledbetter Fair Pay Act ("LLFPA") into law. The LLFPA overrode the
Supreme Court's 2007 decision Ledbetter v. Goodyear Tire & Rubber Co.,
effectively restoring a cause of action to challenge discriminatory pay

* Co-Editor-in-Chief, Hastings Women's Law Journal2009-2010; J.D. Candidate, May
2010, U.C. Hastings College of the Law; B.A., Hampshire College, 2003. The author
would like to acknowledge her Grandparents Gibran and Diane El-Hajj for their unwavering
love and support. The author also acknowledges Elaine Barry Kahn for constant
collaborative inspiration.
1. I use the term "DIY" (which means "Do It Yourself') in the same way I used it as a
teenager publishing a DIY self-proclaimed "third wave feminist 'zine"' in the back room of
a friend's house in Maine. I see this as an essential part of my feminist heritage reminiscent of the factory girls' pamphleteering and the first wave's underground
publications. Blogging is not new in content and purpose, only new in speed and medium. I
want to celebrate this as our new, powerful, super-accessible alternative channel.
2. Quoted in JULIE NovKov, CONSTITUTING WORKERS, PROTECTING WOMEN 3-4 (2001).
The landmark 1937 ruling in West Coast Hotel v. Parrishmarked an end to the chokehold
that Lochner reasoning held on New Deal progress. Elsie Parrish was a chambermaid in
Washington who was fired after two years of work. Washington state's minimum wage law
required that hotel employees be paid $14.50 per week, but the hotel had paid her less. Elsie
sued for back pay. The stories of Elsie Parrish and Lilly Ledbetter are similar. Both are
women who challenged their employers for inequitable pay. Both remained determined to
receive the pay to which they were entitled. It is at the Supreme Court where their stories
divide. Parrish was granted full relief on remand, unlike Ledbetter. Id.
3. Lilly Ledbetter, Address at 2008 Democratic National Convention (August 26, 2008)
(transcript available at http://www.docstoc.com/docs/1081079/Lily-Ledbetter-AlabamaGrandmothers-Speech-at-DNC-2008).
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decisions.4
In doing so, Congress answered and fulfilled Justice
Ginsburg's vigorous bench-read dissent and ardent appeal stating that "the
ball is in Congress' court." 5 While passage of the LLFPA is a triumph for
American women, it highlights that pay disparity between men and women
is a persistent problem. According to U.S. Bureau of Labor Statistics
reports, women currently earn eighty-one percent of the average weekly
wages for men.6 The restoration of this cause of action could prove an
important deterrent to employers, but the relief and remedy is ex post facto
rather than prophylactic.
In this note, I seek to synthesize contemporary proposals for
workplace-based initiatives that serve as routes for accomplishing the
policy goals of the Ledbetter Fair Pay Act. In the words of Elsie Parrish,
women deserve to have been paid, but they also deserve to be paid.7 In this
paper, I will be exploring forward-looking, DIY workplace-based strategies
to keep women paid and retained, rather than unpaid.
In Section II, I will briefly recount Lilly Ledbetter's personal journey
through workplace, courts, legislature and finally to the White House. In
Section III, I will expound on the several systemic factors that perpetuate
wage disparities, showing that extant forces control despite regulation and
litigation.
In Section IV, I present an everything-old-is-new-again
perspective on reform. I seek to draw a parallel to the early labor
movement, where women workers sought to enforce their perceived rights
within a regulatory vacuum, where they were on their own. The problems
of the contemporary workplace present a similar challenge. The pay
disparity holds fast despite a vast regulatory framework aimed at the
private sector. This is due to entrenched hegemonic forces. To mount the
final obstacles to reform, women need to utilize 'DIY' solutions in the
workplace in the spirit of early women activists, embracing the tradition of
feminist narrative sharing. In Section V, I suggest several ways that
women can circumvent obstacles, share, build alliances, and strengthen
awareness - perhaps providing a spark for firms to stifle the truculent
causes of pay disparity and discrimination.

4. Ledbetter v. Goodyear Tire and Rubber Co. Inc., 550 U.S. 618 (2007); Lilly
Ledbetter Fair Pay Act of 2009, Pub. L. No. 111-2, 123 Stat. 5 (2009) (amending Age
Discrimination in Employment Act of 1967, 29 U.S.C. 626(d), and Section 706(e) of the
Civil Rights Act of 1964, 42 U.S.C. 2000e-5(e)).
5. Ledbetter, 550 U.S. 661 (2007); see Linda Greenhouse, Justices'Ruling Limits Suits
on
Pay
Disparity,
N.Y.
TIMEs,
May
30,
2007,
available
at
http://www.nytimes.com/2007/05/30/washington/30scotus.html (last visited Mar. 30, 2010).
6. U.S. BUREAU OF LABOR STATISTICS, Highlights of Women's Earnings in 2005, tbl.
13; 2006 and 2007: U.S. BUREAU OF LABOR STATISTICS, Usual Weekly Earnings Summary,
January 2008, tbl. 6 [hereinafter LABOR STATISTICS].
7. See NOVKov, supra note 2, at 3-4.
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II. THE LEDBETTER STORY
Lilly Ledbetter worked as a supervisor at Goodyear Tire and Rubber's
plant in Gadsden, Alabama, from 1979 to 1998.8 By the end of her tenure
at Goodyear, she was the only female manager. 9 Ledbetter's salary in 1997
was $3,727 per month, while the lowest paid male manager was making
$4,286, and the highest was making $5,236.10
She filed a complaint with the Equal Employment Opportunity
Commission ("EEOC") under Title VII of the Civil Rights Act ("CRA")
and the Equal Pay Act of 1963 ("EPA"). Ledbetter lost her EPA claim on
summary judgment, but her Title VII claim was successful. 1 The Court of
Appeals for the Eleventh Circuit reversed the Title VII award, holding that
such a claim was not supported by a pay decision that occurred outside of
the 180-day statute of limitations.12
The Supreme Court affirmed the Eleventh Circuit in a five-member
majority decision opinion by Justice Alito.13 In it, the court rejected
4
Ledbetter's argument that each paycheck was alone a discriminatory act.1
Justice Ginsburg, joined by Justices Stevens, Souter and Breyer, dissented,
and read her dissent passionately from the bench.1 5 Justice Ginsburg
emphasized that the court was missing the point - every paycheck was
less, and Ledbetter was indeed still getting paid less at the time of her
EEOC complaint.1 6 Justice Ginsburg also chided the majority for departing
17
so severely from the tradition of robust application of Civil Rights laws.
The LLFPA was the first law signed by President Obama. He signed it
with Lilly Ledbetter herself standing at his side.18 When viewed in the
broader history of activism and regulation in favor of women's equal pay,
the LLFPA underscores a pervasive issue. The wage gap has not vaporized
despite more than a century of progressive activism and seventy years of

8.

Ledbetter, 550 U.S. 643 (2007).

9. Id.
10. Ledbetter, 550 U.S. 643.
11. The jury in the Northern District of Georgia awarded Ledbetter $3,285,979 in
punitive damages, $4,662 for mental anguish, and $223,776 in back pay. The court reduced
the damages to comply with the two-year back pay limitation under 42 U.S.C. §2000e5(g)(1) (2000). See Brief for the Petitioner on Writ of Certiorari to the United States Court
of Appeals for the Eleventh Circuit at 9, Ledbetter v. Goodyear Tire & Rubber Co., 421
F.3d 1169 (11 th Cir. 2005) (No. 03-15264).
12. 421 F. 3d 1182-83 (2005).
13. Ledbetter, 550 U.S. at 628 (2007).
14. Id.
15. Id. at 643; and see Greenhouse, supra note 5.
16. See Ledbetter, 550 U.S. at 657 (2007) (Ginsburg, J., dissenting).
17. See Id. at 660.
18. Sheryl Gay Stolberg, Obama Signs Equal-Pay Legislation, N.Y. TIMEs, January 29,
2009, available at http://www.nytimes.com/2009/01/30/us/politics/30ledbetter-web.html
(last visited Mar. 17, 2010).
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governmental regulation of the private sector. Women's earnings continue
to hover around nineteen percent less than men's wages.19 The "glass
ceiling" has proven more resilient, and less transparent, than glass itself.
While the Ledbetter Act's important restoration of a much-needed
remedy is laudable, it will not be the end of the story. The wage gap's
pernicious handmaidens are at work here - systemic oppressions based on
gendered norms, entrenched stereotypes, and the vicissitudes of rightsenforcing litigation. In the next section, I will discuss several theories
explaining this continuing economic disparity.
III. PERSISTENT DISPARITY
The stubborn wage gap is produced and perpetuated by systemic forces
and norms. Susan Sturm dubs this the "second generation" of employment
discrimination - manifesting from forces that are "structural, relational,
and situational. 'z While there are still Elsie Parrishes (those that are paid
less due to explicit employer discrimination), the more pervasive causes of
pay discrimination lie in systemic social structures. Here, I will introduce
and examine several of the manifold forces buttressing the modem wage
21
gap.
A. A WOMAN BELONGS AT HOME

The most complete and convincing model for entrenched workplace
inequality is Joan William's account, represented beautifully in her book
Unbending Gender: Why Family and Work Conflict and What to Do About
It. 22
Williams argues that the norm of female-as-domestic is an
"entrenched, almost unquestioned, American norm and practice. 2 3
Biological differences combined with dominant patriarchal norms have
perpetuated the position of women. It is a simple fact that motherhood and
the continued placement of women as the nucleus of family home life
affect women's ability to work. Pregnant women and mothers have both
physical and temporal limitations that undoubtedly interfere with work.
But, as Williams points out, the common narrative used to justify this
interference is that this is purely women's "choice" of motherhood.24

19. Catherine Rampell, The Gender Wage Gap Around the World, N.Y. TIMES ONLINE
("Economix" Blog) March 9, 2010, available at http://economix.blogs.nytimes.com/
2010/03/09/the-gender-wage-gap-around-the-world/?scp=2&sq=current%20wage%20gap%
20men%20women&st=-cse (last visited Mar. 17, 2010); LABOR STATISTICS, supra note 6.
20. Susan Sturm, Second Generation Employment Discrimination: A Structural
Approach, 101 COLUM. L. REV. 458,473 (2001).

21.

Id. at 470.

22.

JOAN WILLIAMS, UNBENDING

WHAT TO Do ABoUT IT 1 (2000).

23. Id.
24. Id. at 37.

GENDER: WHY FAMILY AND WORK CONFLICT AND
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Williams theorizes three social "entitlements" that perpetuate the norm
of domesticity. 5 First, that employers are entitled to "ideal workers. 26
Many workplace values are highly gendered. Productivity and other
measures of success are often firmly rooted in the ideals of masculinity.2 7
The second entitlement is that men best fulfill the needs of the employers
by becoming "ideal workers. 2 8 The ability for a man to become a
29
breadwinner for himself and his family is a strong social norm. Williams'
third entitlement is that children should be raised by fully dedicated
caregivers.3 °
These entitlements are deeply entrenched in the modem workplace. In
contrast, in the early twentieth century, workplaces explicitly based policy
and hiring decisions on the assumption that working women would leave as
soon as they were married. 31 Large firms such as General Electric and Ford
Motors did not offer women workers family benefits or higher wages based
on this assumption.32 This explicit entitlement seemed perfectly justified.
It was assumed that women, even if they were working, were just waiting
for marriage when they could leave the workforce and live off of their
husband's salaries.33 It was seen as a necessity to pay women less than
men because of the risk that they will leave as soon as they are married and
because of the special care it took to deal with them. 34 It was considered
too expensive
for managers to pander to the perceived sensitivities of
35
women.
The second generation of disparity, however, is not nested in explicit
policies that write women as ladies-in-waiting. Williams' entitlements are
played out in the pressure to work a seventy hour work week, for

25.

WILLIAMS, supra note 22, at 39.

26. Id.
27. WILLIAMS, supra note 22, at 24.
28. WILLIAMS, supra note 22, at 24.
29. Id. at 25.
30. Id. at 39.
31. Alice Kessler-Harris, A Woman's Wage: Historical Meanings and Social
Consequences 25 (1990).
32. Id.
33. Id.
34. Id. at 21-22.
35. Id. Babcock and Laschever posit that the wage gap can be at least partly explained
away by the mere fact that women are less inclined to ask or renegotiate for wages. See
generally, Linda Babcock & Sarah Laschever, WOMEN DON'T ASK 11 (2003). I find their
research unconvincing, and their statistical sampling questionable. The lack of negotiation
and "asking," if traceable and actual, could be attributed more to a psychological state of
internalized oppression. But cf, DEMARSIS S. WEHR, JUNG AND FEMINISM: LIBERATING
ARCHETYPES 20 (1988) ("Therefore, it is on the inner level that this voice wreaks the most
havoc, since it paralyzes women from within, causing them to collude to their own
destruction.").
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instance. 36 There is no written policy separating women from men, but
women with family obligations will not be able to meet this standard and
will be found ineligible for raises, and granted less possibility for
promotion. 37
B. THE POWER OF THE EMPLOYEE EVALUATION
As Williams argues, there is a sort of gendered closed circuit in the
workplace, in that employers seek ideal employees and men are unhindered
in becoming ideal employees.3 8 These ideals are rife with gendered norms.
Employee evaluations are a method by which an employer, purportedly
objectively, evaluates employee performance. But because they are
populated with gendered assessments of worth, they tend to perpetuate
gender disparity.
39
The rise of the employee evaluation began in the 1930s and 1940s.

Deborah M. Figart defines the job evaluation as "a formal procedure that
hierarchically orders a set of jobs in terms of their characteristics or
content. ' ' 40 The job evaluation's emergence was not as problematic as its
effects - it arose from progressive policy goals to equalize salaries for
equal work. 4 1 Early advocates of job evaluations hoped that they would
help stabilize and equalize wages.42
Despite sterling motives, job evaluations conformed to the two-tiered
system of women's wages and men's wages.43 Women held "women's
jobs" and men held "men's jobs," so objective comparative evaluation was
similarly segregated.44 During the Roosevelt administration, notice of this
two-tiered system led to some government action. This led to post-war
development of "off-the-shelf' job evaluations, through which equal work
could be identified and wage equalization rendered.4 5
This also fell short. As a National War Labor Board ("NWLB") case
against General Electric proved in 1943, most companies were using job
evaluations combined with an explicit gender differential.46 As the NWLB
worked to frustrate this trend, companies began burying the discrimination
by using less explicit, but still gendered, terminology.47 A good example is

36. WILLIAMS, supra note

22, at 5.

37. Id.
WILLIAMS, supra note 22, at 37.
39. Deborah M. Figart, Equal Pay for Equal Work: the Role of Job Evaluation in an
Evolving Social Norm, 34 J. OF ECON. ISS. 1, 2 (2000).
40. Id. at 3.
41. Id.at 4.
42. Id.
43. Figart, supra note 39, at 7.
44. Id.
45. Id. at 3.
46. Figart, supra note 39, at 10.
47. Id.

38.
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the usage of "light" and "heavy" work to create
48 a gender-connected wage
differential through the job evaluation process.
This brings us into the "second generation" of more invidious norms
planted in supposedly objective job evaluations. 49 Built-in systems of
advancement and promotion - through job evaluations, male-dominant
mentoring, and gendered definitions of productivity and worth - promote
the furtherance of two-tiered systems within companies.5 °
C. FEAR OF

RETALIATION

The experience of plaintiffs in employment discrimination suits is a
more obvious, egregious cause-effect problem than the aforementioned
systemic norms. A variety of troubles come to employees who speak out
and seek remedy against their employer. Litigation can be long and
difficult, and in the end a plaintiff can end up empty handed, like Lilly
Ledbetter.
When faced with an employee complaint, employers (and their
lawyers) sometimes resort to dirty tactics against the complainant. 51 These
52
actions can occur in the workplace, or during the legal proceedings.
Hillary Jo Baker, in No Good Deed Goes Unpunished,performed extensive
interviews with both plaintiffs and plaintiff lawyers, exposing a pattern of
conduct.53 One plaintiffs attorney reported that gender discrimination
plaintiffs often faced "pay cuts, demotions, assignments to less desirable
shifts and locations, loss of one's office, and denials of training. ,54 Despite
Title VII's prohibition of adverse employment actions after a complaint is
filed, some employers even go so far as to fire the complainant.55
Even if a plaintiff has the chutzpah to endure such employer treatment,
she will often face worse humiliation by the employer's legal team.56 Such
tactics range from straight intimidation and harassment in the deposition
room to "pick-off' settlement tactics in class actions.57 One plaintiff
attorney also reported that private investigators were hired to "dig up dirt"
on plaintiffs
in nearly ninety percent of her employment discrimination
58
suits.
48. Figart, supra note 39, at 10.
49. Sturm, supra note 20, at 459-60.
50. Id. at 494; see generally WILLIAMS, supra note 22.
51. See generally Hillary Jo Baker, Note, No Good Deed Goes Unpunished: Protecting
Gender DiscriminationNamed Plaintiffsfrom Employer Attacks, 20 HASTINGS WOMEN'S L.
J. 83 (2009).
52. See id.
53. See id. at 108-11 (discussing several first-hand accounts of deposition mistreatment).
54. Id.at 113.
55. Id. at 112-13.
56. Id. at 106-12.
57. BAKER, supra note 51, at 107.
58. Id. at 116.
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Women plaintiffs face ridicule, attacks, and retaliation when they
litigate against their employers. The fact that retaliation is so consistent
and glaring deters women with claims from speaking up and seeking what
they deserve. 59
D. LACK OF SUCCESS [N THE COURTS

A recent empirical study by Clermont and Schwab shows a disturbing
trend in employment discrimination litigation, and demonstrates another
deterrent to litigation.6 ° Clermont and Schwab conclude that the success
rate for employment discrimination plaintiffs is low at the trial and
appellate levels, and that perhaps due to this, employees are simply
bringing less cases. 61 There has been a marked steady decline in both win
rates and total number of employment discrimination cases.62
The grossest difference is at the appellate level. Clermont and Schwab
surveyed employment discrimination cases in U.S. Courts of Appeal
between 1988 and 2004, and found that employer defendants had a fortyone-percent affirmance rate, while plaintiffs had only a nine-percent
affirmance rate.63
Additionally, the study found that there has been a drastic decline in
the total number of employment discrimination cases since 2001.64 In
2001, employment discrimination cases accounted for ten percent of the
total federal case load, but that share has steadily decreased in the past
years to less than six percent. 65 While there is not one satisfactory reason
for this decline, Clermont and Schwab posit that it could be due to a
growing awareness of the lack of success on appeal; stating that
employment discrimination plaintiffs have a "tough row to hoe. 66
E. So Now WHAT?
Women at work are constantly navigating a labyrinth of systemic
oppressions and real disincentives to action. While the Lilly Ledbetter Fair
Pay Act offers the option of ex post facto relief and remedy in the face of
blatant pay disparity, that simply is not the bag we are in anymore. Women
need support in order to fill their continually dual roles as family nucleus
59.

BAKER,

supra note 51, at 128.

60. Kevin M. Clermont & Stewart J. Schwab, Employment Discrimination Plaintiffs in
FederalCourt: From Bad to Worse?, 3 HARV. L. & POL'Y REv. 103, 103-09 (2009); see
Cyrus Mehri, "Barriers to Justice: Examining Equal Pay for Equal Work: Hearing Before
the S. Comm. on the Judiciary, 110th Cong." (remarks) (2008) 799 PLI /LIT 637 (discussing
of the importance of the Clermont and Schwab study and its relation to Ledbetter).
61. Clermont & Schwab, supra note 60, at 103-09.
62. Id.at 117-18.
63. Id.at 1I0-11.
64. Id.at 117-18.
65. Id.
66. Id. at 103.

Summer 20 10]

REALIZING LEDBETTER'S DREAM

and worker. They need prophylactic re-thinking, perhaps more than a
cause of action subjecting them to the ridicule and embarrassment of
litigation.
The Lilly Ledbetter Fair Pay Act, viewed in this context, can be seen as
somewhat of a Pyrrhic victory. Yes, women have an important cause of
action back. But how much will we have to lose to enforce it? Will
women have to conform to masculine norms of productivity in the
workplace in order to prove a claim for "equal" work? How much burden
must be placed on the courts, and can they be trusted to handle it? And if a
complaint is filed, how much pain and suffering will women have to go
through to seek their rightfully-owed back pay? After pre-trial, employee
plaintiffs have a low - and possibly decreasing - likelihood of success.
These questions are difficult to answer. It is fair to say that the LLFPA is a
band-aid, but not a solution. In the next section, I will draw parallels from
the first generation of pay disparity to propose that we reframe and rethink
a solution: shifting to workplace-based initiatives, alliance building, and
information sharing.
IV. HISTORICAL LINEAGE: FIRST GENERATION PAY
DISPARITY AND MODELS FOR REFORM
A. FACTORY GIRLS
Oh! Isn't it a pity that such a pretty girl as I
Should be sent to the factory to pine away and die?"
Oh! I cannot be a slave;
I will not be a slave,
For I'm so fond of liberty
That I cannot be a slave.
1836 strike parade song of the Factory Girls Association of
67
Lowell, MA, striking to prevent a 12.5-percent wage cut.
The first women in the industrialized workforce were met with rampant
and blatant pay disparity. This was first generation discrimination, because
the disparate treatment was based on an overt moral judgment that women

67. PHILIP SHELDON FONER, HISTORY OF THE LABOR MOVEMENT IN THE UNITED STATES,
VOL. 1: FROM COLONIAL TIMES TO THE FOUNDING OF THE AMERICAN FEDERATION OF LABOR,
110 (1979) (footnotes omitted).
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are worth less than men. 68 This differs from Sturm's "second generation"
discrimination - which is not based on an overt moral judgment, but
rather on entrenched normative forces.69
In the early labor movement, we find powerful examples of collective
action in the absence of government regulation. 70 The status of women as
low-wage, unskilled workers who had no place in the political process gave
them little bargaining power. Because women were denied suffrage and
subjected to ridicule if they became publicly active, it was also difficult for
them to organize. 71 Their most powerful tools were information sharing,
collective action, and alliance-building with their male counterparts. Why
are these historical examples relevant today? Women are once again facing
discrimination within a void of regulation - only now, that regulatory void
is due to the entrenched nature of the disparity, rather than an actual dearth
of laws or a lack of political power on behalf of women.
In 1825, the first all-women strike took place in New York when
72
The Lady
women tailors joined together and struck for higher wages.
Shoebinders of Lynn, Massachusetts, a society of women factory workers,
released a statement in 1836 that "women as well as men have certain
inalienable rights. 73 Women workers in Philadelphia were also active.
During a co-strike in 1836 between the Ladies' Shoebinder Society and the
all-male Cordwainers Union, the men's union issued the statement:
"Although [the employers] may forget that they have mothers, we have
' 74
decided to take them under our protection; to flourish or sink with them.
Women entered the industrialized workforce in droves during Civil
War. 75 Three-hundred-thousand additional women were drawn into the
workforce by the needs of the Civil War; working in factories for

68. STURM, supra note 20, at 473 ("[T]he 'wrong' of second generation discrimination
cannot be reduced to a single, universal, or simple theory of discrimination. Second
generation discrimination does not evoke the first generation's clear and vivid moral
imagery - the exclusionary sign on the door or the fire hose directed at schoolchildren.
Instead, the applicable normative theories are plural, subtle, and, not surprisingly, more
complex."). This is an example of first-generation discrimination because it is in a time of a
perniciously basic value judgment - that women are worth less than men in the
marketplace.
69. Id. at 473.
70. Without suffrage or political power, women were not heard in the political process.
71. FONER, supra note 67, 102-09. "Indeed the factory girls were among the most
courageous fighters of the period, for they had to conduct their struggles not only against
their employers but against the overwhelming prejudice of the time against public activity of
women." Id. at 109.
72. FONER, supra note 67, at 109.
73. Id. at 108.
74. Id. at 111.
75. JUDITH HARPER, WOMEN DURING THE CIVIL WAR 214 (2004).
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ammunitions, uniforms, and other needs.76 They were met with the poor
77
working conditions of the day and had trouble finding a living wage.
During the Civil War, The Philadelphia Society for Working Women
petitioned President Lincoln's Secretary of State due to the low wages and
poor working conditions at the government contract textile mills making
Union uniforms. In the petition, the women wrote, "the prices paid at the
United States Arsenal in this city were barely sufficient to enable the
women engaged upon Government work to earn a scanty respectful
subsistence.' '78
I present the above examples not only because they illustrate the moxie
of these workers and thus provide a heritage for Parrish and Ledbetter; they
are also illustrative of the principles we must embrace in order to truly
change the workplace. These are early examples of women employing
grassroots, feminist methodology to foment positive change.
B. THE ENTERING

WEDGE

79

The grand success - and the grand irony - of nineteenth and early
twentieth century reform lay in the willingness of courts to apply
paternalism as a justifying principle. Terrible working conditions in
factories and the plight of the so-called "factory girls" caught progressive
attentions in the latter half of the nineteenth century. 80 The resulting
movement for wage and hour legislation ebbed and flowed through the
courts over the next eighty or so years, marking the beginning of labor
regulation. 8 1 Reformers focused first on laws protecting women and
children in the workforce. 82 While this was indeed partly due to the stark
disparity and substandard working conditions, it was above all a political
Knowing that lawmakers were more likely to push for
strategy.
protectionist legislation aimed at women and children, reformers sought to
use those policies as an "entering wedge" for more generally-applicable

76.

ROSALYN FRAAD BAXANDALL,

LINDA GORDON &

SUSAN REVERBY,

AMERICA'S

WORKING WOMEN 74 (1976).

HARPER, supra note 75, at 214.
BAXANDALL et al., supra note 76, at 74.
79. This is an oft-used term for the early twentieth century progressive strategies. See
Arianne Renan Barzilay Women at Work: Towards and Inclusive Narrative of the Rise of
the Regulatory State, 31 HARV. J.L. & GENDER 169, 181-82 (discussing the ways historians
have utilized this term).
80. See generally JANE ADDAMS, TwENTY YEARS AT HULL HOUSE 301 (MACMILLAN
available
at
http://digital.library.upenn.edu/women/addams/hullhouse/
1912),
hullhouse.html (last visited April 1, 2010); see FONER, supra note 67, at 110 (discussing the
Lowell, MA "Factory Girls Association").
81. NovKov, supra note 2, at 32.
82. Id. at 9.
77.
78.
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laws.83 Thus, maximum hour laws for women and children were the first
regulations to find widespread support.
The reform movement's goal of generally applicable laws suffered
after Lochner v. New York.84 Lochner held that a New York law limiting
the work hours for New York bakery workers was unconstitutional because
it violated the right to freedom of contract guaranteed by the Fifth and
Fourteenth Amendments.85 Lochner seemed to imply that all state or local
wage and hour regulation would be subject to the same fate. However, the
next year the court decided Muller v. Oregon, upholding an Oregon statute
that limited the working hours of women.86 The court distinguished
Lochner, stating the state had a right in acting for the well-being of women
87
in order to "preserve the strength and vigor of the race."
Despite Lochner, state courts were willing to uphold legislation that
interfered with freedom of contract when it was aimed at women and
minors in the workforce. 88 In Constituting Workers, Protecting Women,
Julie Novkov presents empirical evidence of the success of legislation for
women compared with generally applicable legislation. 89 Between the
years of 1873 and 1937, forty-one cases resulting from challenges to laws
protecting exclusively female workers. 90 Of those, eighty-three percent
upheld the laws and seventeen percent struck down the laws. 9' This is in
stark contrast to the success rate of generally applicable laws. 92 Of the
fifty-four cases dealing with generally applicable laws, sixty percent struck
down the laws and a minority forty-one percent upheld.93
The landmark 1937 ruling in West Coast Hotel v. Parrishmarked an
end to the chokehold that Lochner reasoning held on reform progress.9 4
Elsie Parrish was a chambermaid in Washington who was let go after two
years of work. 95 Washington state's minimum wage law required that hotel
employees be paid $14.50 per week, but the hotel had paid her less.96 Elsie
sued for back pay and won on remand. 97 The modem regulatory state was
83. NovKOv, supra note 2, at 9.
84. 198 U.S. 45 (1907).
85.

Id. at 57.

86. 208 U.S. 412, 420 (1908).
87. Id. This is a perfect example of the paternalistic principles driving the favorable
decisions for women's labor regulation.
88. See generally 208 U.S. 412 (1908).
89. NoVKOV, supra note 2, at 32 tbl. 4.
90. Id.
91. Id.
92. Id. (referring to either generally applicable laws or laws regulating male-dominated
industries).
93. Id.
94. Id.at 228.
95. Id. at 3.
96. Id.
97. Id. at 3-5. On remand, she was granted full relief. Id.
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built from these successes, with courts and legislature together working to
protect the rights of workers.9 8
C. LOCHNER FOR WOMEN

After West Coast, the entering wedge held open the door for more
widespread regulation, and the engines of reform spread from the courts
into the other branches. In the 1940s, women entered the workplace in
multitudes to fill the gap left by the war abroad.99 The number of
employed women increased dramatically, from 14.6 million in 1941 to
19.37 million in 1944.100 Women were in many cases doing the same jobs
as men but getting paid less. The Roosevelt administration took notice of
this widespread problem, and the National War Labor Board ("NWLB")
advocated equal pay for women in its dealings between unions and
employers. 10 1 NWLB "General Order No. 16" ruled that employers were
"permitted," but not required, to increase wages for women workers in
order to bring salaries closer to men's. 0 2 Moreover, this applied only to
or "comparable" jobs to
professions where women were doing the same
10 4
men.10 3 It was an extremely narrow regulation.

Between 1943 and 1944, Washington, Illinois, and New York passed
state equal pay legislation. 10 5 U.S. Senators Claude Pepper and Wayne
Morse introduced the first federal Equal Pay legislation in 1945. The bill
resulted in a Congressional hearing but did not pass. 0 6 Nonetheless the
debate was awakened; equal pay bills were introduced and hearings
Legislation finally
conducted every year from 1945 until 1950. 17
succeeded in the form of the Equal Pay Act of 1963, signed into law by
John F. Kennedy. 10 8 The EPA amended the New Deal's Fair Labor
Standards Act ("FLSA") to prohibit pay disparity on the basis of sex.' 09 It
also provides that any wages withheld in violation of the act were to be

98. See BARZILAY, supra note 79, at 203-07.
99. JAMES B. ATLESON, LABOR AND THE WARTIME STATE: LABOR RELATIONS AND LAW
DURING WORLD WAR 11164 (1998).
100. Id.
101. Id. at 167.
102. KESSLER-HARRIS, supra note 31, at 95.
103. KESSLER-HARRIS, supra note 31, at 95.
104. Id.
105. Id. at 102.
106. Id. at 101-02 ("In the 1950s, none of the seventy-two bills introduced into Congress
got a hearing. Still, the issue did not subside. President Eisenhower included support of an
equal pay act in his state of the union address in 1956.").
107. Id.
108. In 1963, women made fifty-nine cents for every dollar made by men. See National
Committee on Pay Equity Statistics, http://www.pay-equity.org/about.html (last visited Mar.
3, 2009).
109. 29 U.S.C. § 206(d) (2000).
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treated as unpaid minimum wage for the purpose of remedies and
punishment."10
The following year, the Civil Rights Act of 1964 was passed by the
same Eighty-eighth Congress that passed the EPA. Title VII of the CRA
bars employment discrimination on the basis of "race, color, religion, sex,
or national origin.""' The EEOC was delegated power to enforce and
implement the broad anti-discrimination provisions of Title VII. 112 In the
first year, the EEOC reported that thirty-seven percent of the complaints it
received charged discrimination on the basis of sex." 13 Armed with these
powerful causes of actions, women sought redress for pay disparities
through the courts. Landmark decisions such as Corning Glass Works v.
Brennan showed that the court was willing to defend women's equality.' 14
Ledbetter was Lochner-esque for women because it signified a break in
the progress of reform and remedy with its overly formalistic view of the
workplace. 1 5 In shedding the early twentieth century principles of
paternalism and protectionism, the courts have become formalistic in their
application of twentieth century equality legislation.
Congress has
specifically redressed this unfortunate re-routing, but deeper reading could
tell us that now is not the time for reform through the courts. The Clermont
and Schwab study 1 6 also supports this.
Courts are hearing less
employment discrimination cases and are affirming in favor of the
employers at a much higher rate than affirmances for plaintiff
employees.'17
With this brief and punctuated historical background I seek to draw a
parallel between the early labor movement and our current state: We
should not look to the government for solutions, and should no longer
depend on the courts for remedies. Now is the time for a "new

110.

29U.S.C.§206(d).

111.

42 U.S.C. 21 § 2000 e-2 (2000).

112.

42 U.S.C. 21 § 2000 e-2.

113.

ALICE KESSLER-HARRIS, IN PURSUIT OF EQUITY: WOMEN, MEN, AND THE QUEST FOR

ECONOMIC CITIZENSHIP IN 20TH CENTURY AMERICA 246 (2001).

114. 417 U.S. 188 (1974).
115. See Martha C. Nussbaum, The Supreme Court: 2006 Term: Foreword: Constitutions
and Capabilities: "Perception" Against Lofty Formalism 121 HARV. L. REV.4, 77-83 (the
majority opinion is "in essence a very well-done example of lofty formalism." Id. at 82.).
116. See generally CLERMONT & SCHWAB, supra note 60.
117. See generally id. (in contrast to Novkov's empirical study of early twentieth century
results in the courts, this is especially powerful. See NOvKOv, supra note 2, at 32 tbl. 4)
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governance" perspective on workplace reform. 1 18 Now is the time to turn
the entering wedge inward - to our own spaces.
V. TO BE PAID: A PANOPLY OF PROPOSED SOLUTIONS
Like the first wave of women in the workforce, the next wave of
reform would best occur from the ground up, in workplaces, and with
strong dialogue and input from female workers. In this section, I will
define a methodology for self-regulation that would cater to women's
needs and would fulfill the policy goals of the LLFPA. First, I will address
the hot topic of salary transparency, arguing that it is an essential step in the
direction of equality. Next, I will highlight the use of blogging and
websites created for information sharing, celebrating their availability as a
powerful feminist medium. Lastly, I will highlight several famously
beneficial employer-driven initiatives.1 19
A. WORKPLACE-BASED SALARY TRANSPARENCY

Sharing one's salary information is traditionally considered taboo in
the workplace, but that is changing. 120 The new generation of workers,
especially those to come out of the dot-com era, do not attach the same
level of secrecy to salaries. 121 The benefits of salary transparency are
numerous. First, and most obviously, it deters inequity in pay scales
because the salaries are open. It also fosters a sense of ownership,
openness, and shifts122the perception of one's salary being inextricably linked
to one's self worth.
As Estlund argues, disclosure and transparency aid market efficiency,
compliance, and reputational rewards and sanctions. 123 Efficiency is aided

118. See Michelle A. Travis, The Future of Work-Family Policy: Is 'Choice' the Right
Choice?Review of Women and Employment: Changing Lives and New Challenges, 13
EMPL. RTs. & EMPLOY. POL'Y J. 385, 425-28 (2009) (discussing current new governance

scholarship in the employment context). See also Cynthia Estlund, Just the Facts: The Case
for Workplace Transparency (PUBLIC LAW AND LEGAL THEORY RESEARCH PAPER SERIES,

WORKING PAPER No. 09-55, 2009), available at http://ssm.com/abstract=1485535 (last
visited Mar. 15, 2010).
119. See generally Sturm, supra note 20.
120. See Rebecca Manoli, Addressing Salary Compression in Any Economy,
WORLDATWORK 53 (2009), available at http://www.pearlmeyer.com/knowledgecenter/
articles/pdf/RM%20-%2OSalary%/20Compression.pdf ("During the past five years, the
influx of Millenial /Gen Y workers has rendered pay level discretion a thing of the past.");
Lisa Belkin, Psst! Your Salary is Showing, N.Y. TIMES, Aug. 19, 2008, available at

http://www.nytimes.com/2008/08/2 1/fashion/21Work.html?pagewanted=l &_-4;
see
generally Abby Ellin, Want to Stop the Conversation? Just Mention Your Finances, N.Y.
TIMES, July 20, 2003, available at http://www.nytimes.com/2003/07/20/business/preludeswant-to-stop-the-conversation-just-mention-your-fmances.htmlpagewanted=1.
121. See generally Manoli, supra note 120; Belkin, supra note 120.
122. See generally Belkin, supra note 120.
123. Estlund, supra note 118, at 18.
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because both negotiating parties (here, the employer and the employee) will
have access to perfect information. 124 If all or many employers do this, an
employee can compare and efficiently "shop" the available market for
jobs. 12 5 This empowers women with more bargaining power by correcting
the information asymmetry inherent with hidden salaries. 126 Second,
transparency aids compliance by making information available to those
with the power to enforce rules and mandates - not only public
enforcement officials, but also other employees and other interested
actors. 127 Ledbetter could have acted sooner to enforce her EPA and Title
VII claim if she had known about the pay disparity. 128 Disclosure of
salaries thus both incentivizes compliance and makes enforcement possible
if compliance does not occur. Finally, transparency aids reputational
rewards. This is big business in work-life considerations. Many firms seek
to enhance their corporate reputation by publicizing their work-life balance,
humanitarian efforts, etc. Transparency promotes good practices
and the
129
fostering of good, healthy, and inclusive work environments.
Some firms have successful open salary policies. Motek, a small
software firm in Beverly Hills, California practices "open book
management."' 130 Motek's CEO, Ann Price, suffered from a pay disparity
in a prior job and did not want that to happen in her new company. 1At
3
quarterly meetings, all employees go through the budget, line by line. '
Motek's employees claim a morale boost and an increase in coworker
respect.132 Worldblu, a small consulting firm in Austin, Texas, also has a
policy of salary transparency,
and claims beneficial results in their
133
"democratic workplace."'

124. Estlund, supra note 118, at 19.
125. Id. at 18-21. This would also work against LINDA BABCOCK & SARAH LASCHEVER'S
WOMEN DON'T ASK thesis (supra note 35) because women would have a more informed,
efficient ability to negotiate and shop when armed with information about the market.
126. Estlund, supra note 118, at 21.
127. Id. at 22-23.
128. Id. ("A major reason for the delay [in Ledbetter's claim against her employer] was
that employers closely guard information about salaries, and often prohibit or discourage
employers from sharing information about their own salaries. Congress recently 'fixed' the
problem . . . [But] employees are still impeded from discovering pay disparities by
widespread pay secrecy norms."); see Ledbetter v. Goodyear 550 U.S. 618 (Ginsburg, J.,
dissenting). Ginsburg noted that discriminatory pay decisions are different than other
discriminatory employer actions because "Compensation disparities, in contrast, are often
hidden from sight." Id. 649.
129. Estlund, supra note 118, at 28.
130. Christina Boufis, A Casefor Salary Transparency:Is an End to Confidentiality The
Key to Closing the Pay Gap?, PINK MAGAZINE, availableat http://www.pinkmagazine.com/
career/development/salary-pacts.html (last visited Mar. 15, 2010).
131. Id.
132. Id.
133. BELKIN, supra note 120.
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However, there are many obstacles to this goal of completely open,
perfect information sharing. First, larger firms may find it difficult to
implement open book policies with the same success that small firms such
as Motek and Worldblu have had. 134 Second, many firms explicitly prevent
openness through pay secrecy and confidentiality rules, which are
permitted under current employment regulation.' 35 Finally, the workplace,
as a "hotbed for norm-guided action," often holds up as a final bastion for
aging social conventions. 136 Even without pay secrecy and confidentiality
rules, social norms may continue to cause employees to keep it under their
hats. 131
A recent survey conducted by Glassdoor.com and Harris Interactive
confirmed this preference.' 38 Out of 1,356 employed adults surveyed, only
fifteen percent were comfortable sharing their salaries with other
employees at their level. 139 Worse, only twenty-five percent of responders
were comfortable sharing their salary with their boss, and only two percent
were comfortable sharing their salary with employees that reported to
them. 140 The survey also found a marked difference between so-called
"social media savvy" men and women (between the ages of eighteen and
thirty-four). 141 While eleven percent of men in that group reported they
were comfortable sharing their salary information with casual
acquaintances, only two percent of women in that age group reported the
142
same.

134. Some larger firms instead make their pay decision methodologies "open," meaning
that everyone understands the machinery behind pay and promotion decisions. This is
beneficial, but in no way does it result in a perfect information network. See generally
Boufis, supra note 125; Rania V. Sedhom, Reacting to the Lilly Ledbetter FairPay Act:
What Every Employer Needs to Do Now, 35 EMPLOYEE RELATIONS L. J. 3-9 (2009) (Sedhom
names the steps that firms should take post-LLFPA "DARRTS," which stands for: "Develop
compensation-setting criteria; Audit pay decisions and documentation retroactive at least to
5/28/07; Review compensation decisions; Revise document retention practices, particularly
as they relate to pay decisions; Train supervisors and employees; and Set up statistically
analysis to be conducted regularly.").
135. See generally Leonard Bierman & Rafael Gely, 'Love, Sex, and Politics? Sure.
Salary?No Way': Workplace Social Norms and the Law, 25 BERKELEY J. EMP. & LAB. L.

167 (2004) for a comprehensive discussion of the many forces keeping salary transparency
at bay.
136. Id. at 175 (quoting Jon Elster, Social Norm and Economic Theory, 3 J. ECON. PERSP.
99, 101 (1989)).
137. BIERMAN & GELY, supra note 135, at 175.
138. See Press Release, Glassdoor.com, Employees Reveal Increasing Taboos Around
Sharing Salary and Compensation Details,(Feb. 5, 2010), available at www.glassdoor.com/
press/ (last visited Apr. 1, 2010) (Payscale.com is a very similar site, but this author chose
only to evaluate and write about Glassdoor.).
139. Id.
140. Id.
141. Id.
142. Id.
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B. DIY INFORMATION SHARING
Because of these various forces, it is necessary to not wait around for
workplace transparency to become a widespread practice. There is an
immediate intermediary available and accessible to us all: the internet. In
this section, I will discuss blogging and social networking as a feminist
methodology, then highlight two possible ways for women in the
workforce to empower themselves, build alliances, and foment change by
correcting information asymmetries on their own. In a fantastic recent
article, Alison I. Stein defines blogging as a method of consciousness
raising, akin to first- and second-wave consciousness raising groups that
helped women redefine what seemed like isolated incidents as part of a
larger hegemonic oppression. 43 Women raise 144
consciousness (of others and
their own) by sharing their personal narratives.
Not only is the Internet an ideal place for discourse on workplace
environment and narratives of experience, but it can also be an effective
instrument for employee feedback. One site is particularly promising:
Glassdoor.com.1 45 The website is a well-organized, anonymous forum for
employees to "review" their employers. 146 The anonymity is especially
promising because of the "taboo" around salary sharing discussed above.
Glassdoor's salary section is widely visited. 147 As of the date of
publication, Glassdoor.com boasted one million monthly users and salary
reports from over 74,000 companies worldwide. 148 One hundred percent of
the Dow Jones Industrials were reported on, as well as ninety-eight percent
of Fortune 500 companies. 149 This type of website is an example of the
quiet deterrence that can happen through communication, openness, and
acknowledgment of disparity. If salary information is freely shared, firms
will be discouraged from making discriminatory pay decisions - or at
least have a real economic interest in avoiding them - and will seek to

143. Alison I. Stein, Women Lawyers Blog for Workplace Equality: Blogging as a
Feminist Legal Method, 20 Yale J.L. & Feminism 357, 393 (2009); see http://
feministlawprofs.law.sc.edu/?p=3344 for feminist blog commentary.
144. Id. at 396.
145. See http://www.glassdoor.com ("Glassdoor.com is a career and workplace
community where anyone can find and anonymously share salary details about specific jobs
for specific employers or company and interview reviews describing life on the inside of an
employer - all for free. What sets us apart is that all our information comes from the
people who know these companies best - either the employees who work there or the
candidates who have interviewed there. In the spirit of community, we ask our users to
share with each other by posting an anonymous salary, company review, or interview
review of your own.") (last visited on Mar. 6, 2010).
146. See http://www.glassdoor.com/about/index-input.htm (last visited Mar. 6, 2010).
147. Id.
148. http://www.glassdoor.com/press/facts (last updated Mar. 2010) (last visited Apr. 1,
2010).
149. Id.
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take preemptive measures. Internet information sharing can also arm
employees with more perfect information, making the bargaining processes
150
more efficient and evenly matched for both parties.
When entering one's salary information on the site, you are also asked
to indicate your job title, location, years of experience in the field, and
employment status. 151 After entering that initial information, one can enter
more details about the nature of one's pay, any bonuses received, and the
company name. 152 There is nowhere to indicate one's gender when
entering a salary. 5 3 The site also lacks a method to enter the number of
children one has or one's family obligations. For the salary comparisons
on this site to be truly helpful for women in the workplace, these
characteristics would be very important. Thus, Glassdoor.com is promising
yet limited.
Glassdoor.com is only a first step. It is more important and
meaningful for women in the workplace to present their narratives and
share their experiences. It is through this kind of information sharing that
the employment of extralegal methods to advocate for rights becomes most
potent. 5 4 Stein's study of feminist workplace blogging focused on women
who blog from inside the legal profession.155 Her study is presents real
evidence that even women in the legal profession have forgone the law as a
56
method of rights-enforcement in lieu of DIY channels of communication.1
On Work It Mom, a blog aggregator that labels itself a site for
"blogs, resources, and community for working moms," there is a long list
of featured blogs that focus on women in the workplace. 157 There is also
plenty of space for working mothers to contribute because, as the site
invites, "[w]e are all experts in some aspect of our career or family life." In
the "Member Questions" forum section, one of the site's founders asked

150.
151.

See ESTLUND, supra note 118.
Glassdoor.com
Salary

Survey,

http://www.glassdoor.com/survey/

startinput.htm?showSurvey=REVIEWS (last visited April 1, 2009). "Employment Status"
options are: Regular full time, part time, temporary, contract, intern, seasonal, self
employed, per diem, reserve. Id.
152.

Id.

153. Id. (Nor is there the option to indicate one's race, religion, nationality, sexuality, or
native language, all of which would be powerful tools for data gathering and honest
comparison.).
154. See STEIN, supra note 143, at 359 ("Legal scholars and academic commentators have
long written about the ways in which close-knit communities of people employ extralegal or
nonlegal methods to structure conflict, resolve disputes, and advocate for their rights and
interests.").
155. See id.
156. Id. at 362 ("They have rejected the viability of the law as a means of personal
advocacy and are instead using blogging - an alternative, informal, and often anonymous
form of engagement - to advocate for their rights and interests in the workplace.").
157. WoRK IT MOM BLOG (Nataly Kogan and Victoria Grace, founders)
http://www.workitmom.com/about (last visited April 1, 2010).
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readers to comment on whether they would trade lower salary for greater
flexibility, and several women chimed in to discuss the weighing of more
flexible family schedules against more pay.158 One woman related her
story of telling her boss that she would like to have the freedom to leave for
family reasons during the day without a negative response, but she had to
make it clear that she did not care about getting more money for that.
Another women responded asking why it was a choice.
Discussions like this are powerful because they share narratives,
allowing for women to find ways to address workplace issues and salary
disparities. Women can share their experiences in order to troubleshoot
and problem solve in a workplace environment - creatively and
effectively circumventing legal methods of enforcing rights and solving
problems.
These blog discussions are also "virtually" comparable to the Lowell
Factory Girl's radical labor actions.15 9 The Lowell Factory Girls got fed up
and left. They left the bounds of the factory walls to create their own
space, their own fora, in the streets of Lowell. They made pamphlets, they
sang songs, they made demands from the street. 160 Women bloggers, and
their readers and users, are doing the same. They are "leaving" the
create their own virtual space to pamphleteer, sing, and
workplace 16to
1
discourse.
C. EXAMPLES OF WORKPLACE INITIATIVES

The power of narrative sharing and DIY problem solving does not
absolve employers of their responsibility to create open, flexible work
environments and foment change based on employee feedback. In doing
so, firms can morph from factory to ally. Some larger firms are attempting
to ameliorate disparity in women's salaries and promotions through
workplace initiatives and employee committees.1 62 Sturm performed three
case studies as examples of successful internal solutions to workplace
the methods of Deloitte & Touche, Intel
disparity.1 63 She focuses on 164
Corporation, and Home Depot.

158. WORK IT MOM BLOG at http://www.workitmom.com/questions/detail/1892.
159. FONER, supra note 67, at 109-10.
160. Id.
161. Like Einstein's famous radio analogy - the only difference here is that there is no
street. (Einstein said of wireless radio: "You see, wire telegraph is a kind of a very, very
long cat. You pull his tail in New York and his head is meowing in Los Angeles. Do you
understand this? And radio operates exactly the same way: You send signals here, they
receive them there. The only difference is that there is no cat." Available at http://
rescomp.stanford.edu/-cheshire/EinsteinQuotes.html.).
162. See generally STURM, supra note 20.
163. Id.at489-91.
164. Id.
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Deloitte & Touche's internal program began when CEO in 1991 Mike
Cook discovered that although Deloitte's had been hiring an even number
of men and women for ten years, the promotion of women was around ten
percent. 165 Internal company records also showed that there was a large
gap in turnover rate - more women were leaving the firm. 166 Cook
established a "Woman's Initiative," beginning with the appointment of a
"Task Force on Retention and Advancement of Women" that was asked to
explain the higher turnover rate and lack of promotions, and to propose
solutions. 67 The task force hired a consulting firm, Catalyst, to interview
recently departed female employees. 168 Catalyst reported that a majority of
169
the women that had left Deloitte were still in the work force.
Next, the consulting firm assembled focus groups of male and female
employees. Women in the focus group spoke of frustrations similar to
those shared by the departed female employees. 70 The task force
summarized Catalyst's findings into the following three major obstacles
that faced female employees of Deloitte: male-dominated culture,
particularly in leadership; built-in systems for advancement such as
mentoring and coaching that171favored men; and company-wide need for a
balanced work-life approach.
The result of these findings was a comprehensive set of internal
regulatory policies. First, a chief of staff at the national Human Resources
office was charged with the program's implementation from within the HR
office. 172
One task force initiative was to develop flexible work
173
arrangements without threat to employee advancement opportunities.
The firm also hosted 74workshops to open up discourse on gender dynamics
between employees.1
The results were quick and palpable. Some employees referred to it as
"culture change."' 175 Within four years of the initiative, the percentage of
women partners in the firm raised from eight percent to twenty-one
percent. 176 Turnover rates
decreased as well, and the firm's growth rate
1 77
skyrocketed alongside.
165. STURM, supra note 20, at 492-93.
166. Id. at 493.
167. Id.
168. Id.
169. Id. at 493-94.
170. STURM, supra note 20, at 493-94.
171. STURM, supra note 20, at 494; cf. WILLIAMS, supra note 22, at 39 (discussing
William's three "entitlements").
172. Id. at 495.
173. Id. at 497.
174.

Id.

175.
176.
177.

STURM, supra note 20, at 497-98.
Id. at 498.
Id.
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The story at Deloitte & Touche is an example of a private firm's
mirroring of external regulatory frameworks. 178 It is an example of a firm
opening up a forum for discourse within the walls of the workplace, and
using those results fruitfully. Deloitte's scrutiny of workplace culture was
an important first step in dealing with the subtler, more invidious "second
generation" of employment discrimination. Deloitte's task force exposed
the real results of hidden, systemic biases.
Deloitte's resulting growth rate and successful decreasing of employee
turnover is also encouraging. If employers can be presented with a
economic justification for finding and ameliorating its own disparate
gendered culture, it is more likely that the market will encourage such
programs. Employers with something like a "Women's Initiative" may
have an easier time attracting talented female employees. This could cause
to take notice and seek to compete with
employers without such a program
79
employers.
aware
more
the
Catalyst's work as a consulting firm shows there is market demand for
such initiatives. According to their website, Catalyst is "the leading
nonprofit membership organization working globally with businesses and
the professions to build inclusive workplaces and expand opportunities for
women and business."' 80 Catalyst also hands out an annual award, The
Catalyst Award, which rewards companies that focus on the advancement
of women. 8 1
These programs are promising because it is reasonable that marketbased industry solutions will go where regulatory and punitive external
solutions have not. Women within companies should seek action from
their employers similar to those taken by Deloitte. Identity-based groups,
for this type of
and identity based blogging, can be powerful vehicles
82
advocacy, similar to the collective bargaining of yore. 1
VI. CONCLUSION: FROM HERITAGE TO FUTURE
With the wage gap hovering at the nineteen percent mark, a restored
cause of action for women to seek remedy for discriminatory pay decisions
is a laudable legislation. Yet, systemic difficulties that perpetuate worth
disparity for women in the workplace are entrenched in the nooks and

178. STURM, supra note 20, at 518.
179. See generally STURM, supra note 20; Cynthia Thomas Calvert, Linda Bray Chanow
& Linda Marks, Reduced Hours, Full Success: Part-Time Partners in U.S. Law Firms, 21
HASTINGS WOMEN'S L. J. 65 (2010) (a wonderful comprehensive study of recent efforts by
law firms to create part-time partner tracks).
180. See Catalyst Mission Statement, http://www.catalyst.org/page/59/about-us (last
visited Mar. 6, 2010).
181.

CATALYST, supra note 180.

182.

See STURM, supra note 20, at 530-32.
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crannies of the nation's workplaces, and will not be touched by expanded
regulation. The vicissitudes of litigation and the recent decline of success
by plaintiffs in the courts indicate that rights-enforcing litigation is not an
effective route.
Women need to turn to DIY solutions, as our sisters in the early labor
movement acted within a true regulatory vacuum, and like our first-wave
sisters did. Blogging and social networking are promising and powerful
tools for consciousness-raising. DIY salary sharing through readymade
websites is a promising way to combat pay inequity and break the taboo of
salary sharing. Sharing experiences through the blogosphere corrects broad
disempowering information asymmetries and allows women to collectively
address problems. Employers too can become an ally in this conversation
and create spaces for women to discourse over their needs, thus combating
the invidious entitlements of the workplace.

